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RECENT AMERICAN DECISIONS. 

Court of Qhaneery of New Jersey. 

DEN BLAKER'S EXECUTRIX v. THE RECEIVERS OF THE 
NEW JERSEY MIDLAND RAILWAY CO. 

Negligence by a railroad company does not relieve a person attempting to cross 
its track from the duty of exercising ordinary care and prudence. 

When a person is killed by collision with a locomotive, if it appears that his 
carelessness materially contributed to the disaster, his next of kin have no right 
to damages. 

A person approaching a railroad crossing is bound to look and listen, and if he 
fails to do so and injury ensues, he is without i-emedy ; or if, using his eyes and 
ears he sees or hears an approaching train, and foolishly tries the experiment of 
crossing in advance of it and fails, his failure will be esteemed his own fault. 

On petition for a remedy for damages alleged to have been sus- 
tained in consequence of death, where death was caused by negli- 
gence. 

M. C. Gfilham and Coffey, for petitioner. 

C. B. Alexander, of New York, for receivers. 

Van Fleet, Vice-Chancellor. — The petitioner seeks to recover 
damages for the death of her husband. Her claim is made under the 
statute giving a remedy to the persona) representatives of a person 
killed, where death is caused by the wrongful act, neglect or default 
of another ; Rev., p. 294. She charges that the death of her hus- 
band was caused by the negligence of the employees of the receivers. 
The negligence imputed to them need not be particularized ; it may 
be admitted to .be sufficient to give her a right of action. The 
important question is, was not the person killed also guilty of neg- 
ligence, to such an extent as to deprive his next of kin of any 
right to damages ? In cases of this class, the court is not at 
liberty to measure or compare the faults of the parties to see which 
is most faulty, and then compel the most culpable to make compen- 
sation to the other. Negligence by one party does not relieve the 
other from the duty of exercising ordinary care and prudence. In 
this case, it may be conceded that the employees of the receivers 
were grossly careless, yet, if it appears that the deceased was also 
careless, and his carelessness materially contributed in producing 
the collision which resulted in his death, or was the proximate 
cause of it, his next of kin have no right to damages: Drake v. 
Mount, 4 Vr. 445 ; Harper v. Railway Co., 3 Id. 90 ; Baxter v. 
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Troy <f Boston .Railroad Co., 41 N. Y. 461 ; Wilcox v. Rome' § 
Watertown Railroad Co., Id. 358 ; Railroad Co. v. Houston, 5 
Otto 702. 

Mr. Den Blaker, the petitioner's testator, was killed June 12th 
1876, while attempting to cross the track of the Midland Railway, 
on a public highway, known as Midland Avenue, in the county of 
Bergen. The railway at this crossing is built in a cut, which, at 
the crossing, is about four feet deep, and increases in depth as it 
extends westward, until it reaches a depth of twelve and a half 
feet above the top of the rails. The length of the cut from its 
western extremity to the crossing, is five hundred and eighty-four 
feet. Midland avenue, as it approaches the railway from the north, 
is also built in a cut for a distance of one hundred and thirty-five 
feet, and descends to the railway, from the point where the descent 
begins, at the rate of two and a half feet in every fifty feet. At 
a point on Midland Avenue, nine hundred feet north of the cross- 
ing, the track of the railway west of the cut can be seen for over 
one-fourth of a mile ; at a point on the avenue seventy-five feet 
north of the centre line of the railway, at the crossing, a person 
sitting in an open wagon can see up the cut, westward, one hundred 
and sixty feet ; at fifty feet distant, he can look up the cut, a dis- 
tance of two hundred and sixty feet, and at twenty-five feet distant 
he can see through the cut. On the day the accident occurred, 
Mr. Den Blaker had been at work on some land north of the rail- 
way, which he was farming. He lived south of the railway and 
had been accustomed to cross it frequently in going to and from 
his work. On the day in question, his work had been interrupted 
by a rain, and he had started to return home. He was in an open 
farm-wagon drawn by two horses. He was seen by an acquaintance 
when about four hundred yards north of the railway ; he was then 
going towards it, on what the witness describes as a jog trot ; he 
had a blanket over his shoulders and drawn up around his neck, 
which he held together in front, with one hand, while he held the 
reins with the other. As he passed the witness, he said he had 
some work to do and must hurry home. At this point the track 
of the railway, west of the cut, is in open view for about one-fourth 
of a mile. From this point, the evidence furnishes no information 
respecting Mr. Den Blaker's movements or conduct, until his 
horses were in the act of stepping upon the railway. Death was 
inflicted by an eastward bound train, consisting of two passenger 
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cars and a locomotive, running at a speed of twenty-five or thirty 
miles an hour. The fireman says, he first saw Mr. Den Blaker 
when the locomotive was twenty-five or thirty yards from the cross- 
ing ; that his horses were just stepping on the track on a very slow 
walk ; that Mr. Den Blaker had a blanket about his shoulders, his 
hat down over the side of his face to keep, as he supposes, the 
rain out of his ear ; his hands were resting on his legs and the reins 
were slack. He further says, that Mr. Den Blaker did not raise 
his head, nor make any effort to stop or escape, and that he does 
not believe that he saw the locomotive at all. Both the fireman 
and engineer swear that the bell was rung constantly while they 
were passing through the cut, and up to the time of collision. A 
passenger on the train and also two persons who were about four 
hundred yards north of the crossing, at the time of the disaster, 
swear that they did not hear the bell. A moderate wind was blow- 
ing from the east, which unquestionably reduced both the velocity 
and volume of the sound of the approaching train perceptible at 
the crossing. 

It is now an established principle of law, almost universally 
recognised, that a person intending to cross a railroad track, is 
bound to look and listen for an approaching train before going upon 
it, and if he fails to do so, and injury ensues, he is without remedy ; 
or, if he looks and listens, and sees or hears a train approaching, 
and then daringly assumes the hazard of attempting to cross in 
advance of it, and fails, he must bear the consequences of his folly. 
In a case substantially identical in its facts with the one in hand, 
the Supreme Court of the United States recently said, speaking 
by Justice Field : " The failure of the engineer to sound the 
whistle or ring the bell, if such were the fact, did not relieve the 
deceased from the necessity of taking ordinary precautions for his 
safety. Negligence of the company's employees in these particulars 
was no excuse for negligence on his part. He was bound to look 
and listen, before attempting to cross the railroad track, in order 
to avoid an approaching train, and not go carelessly into a place of 
danger. Had he used his senses, he could not have failed both to 
hear and see the train which was coming. If he omitted to use 
them, and went thoughtlessly upon the track, he was guilty of 
culpable negligence, and so far contributed to his injuries as to 
deprive him of any right to complain of others. If, using them, 
he saw the train coming, and yet undertook to cross the track 
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(instead of waiting for the train to pass), and was injured, the con- 
sequences of his mistake and temerity cannot be cast upon the 
company. No railroad company can be held liable for a failure of 
experiments of that kind. If one chooses, in such a position, to 
take risks, he must bear the possible consequences of failure:" 
Railroad Co. v. Houston, 5 Otto 702. Precisely similar views 
have been repeatedly enunciated by the courts of this state. A 
simple reference to the cases is all that need be done. Even a 
brief summary of the principle decided in each would seem more 
like a labor of display than necessity or utility. Central Railroad 
v. Moore, 4 Zab. 831 ; Runyon v. Central Railroad, 1 Dutch. 
558; Telfer v. Northern Railroad, 1 Vr. 199; Harper v. Erie 
Railway, 3 Id. 88 ; N. J. Railroad and Trans. Co. v. West, Id. 
95 ; N. J. Express Co. v. Nichols, 4 Id. 439 ; Brake v. Mount, 
Id. 445 ; Central Railroad v. Van Horn, 9 Id. 138 ; Del., Lack. 
$ West. Railroad v. Toffey, Id. 530. 

If we test the claim of the petitioner by these rules, it is obvious 
it must be rejected. It is plain, the disaster could not have hap- 
pened had the deceased, in approaching the crossing, exercised the 
caution which the law requires, and which any person of reasonable 
prudence would have exercised in approaching a place of such well- 
known danger. So far as appears, his organs of sight and hearing 
were perfect, and had he made that use of them which a reasonable 
regard for his safety demanded, it would have been impossible for 
him not to have both seen and heard the train in time to have 
averted a collision. If the statements of the fireman are believed 
— and there is no evidence contradicting them — it is manifest death 
was the result of foolhardy heedlessness. The fact that the disaster 
happened, tends very strongly, in my judgment, to confirm the 
substantial truth of his story. But, in my opinion, scarcely any 
rational view of the evidence, as a whole, can be adopted, which 
will not fully establish such a complete case of contributory negli- 
gence as bars all right to damages. 

The relief asked must be denied, and the petition dismissed. 

The doctrine laid down in the princi- pany to confuse his mind or throw him 

pal case, as applied to the circumstances, off his guard, he is bound to look and 

is generally accepted in this country listen for an approaching train ; and 

with some qualification in the western for an injury received under such cir- 

states. Where the traveller has an un- cumstances he is without remedy. See 

obstructed view of the track, and noth- Bulterfield v. Railroad Co., 10 Allen 

ing has been done by the railroad com- 532 ; AUyn v. Railroad Co., 105 Mass. 
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77 ; Telfer v. Railroad Co., 1 Vr. 188 ; 
Wild v. Railroad Co., 29 New York 
315 ; Gonzales v. Railroad Co., 38 Id. 
442 : Gordonv. Railroad Co., 45 Id. 664. 

But when the approaching train can- 
not be seen or heard by reason of ob- 
structions (Davis v. Railroad Co., 47 N. 
Y. 400), where the train is running at 
an unusual time (Improvement Co. v. 
Stead, 5 Otto 61 ; Railroad Co. v. 
Trainor, 33 Mo. 542), or at an extra- 
ordinary rate of speed (Railroad Co. v. 
Moore, 4 Zabriskie 824), where the 
company have removed a flagman, or 
disused some accustomed precaution 
without notice (Ernst v. Railroad Co., 
39 N. Y. 61), where the agent of the 
company directs the traveller to cross 
the track (Warren v. Railroad Co., 8 
Allen 227), and generally when the 
State of facts is complex: Gaynor v. 
Railroad Co., 100 Mass. 208 ; Wheeloch 
v. Railroad Co., 105 Id. 203; in all 
these cases it has been held that the 
question of contributory negligence was 
for the jury, under the instruction that 
negligence is a want of that care which 
a person of ordinary prudence is pre- 
sumed to use under the circumstances 
to avoid injury: Railroad Co. v. God- 
dard, 25 Ind. 197 ; Bridge v. Railroad 
Co., 3 M. & W. 244. 

There are, however, several decisions 
in which a measure of contributory neg- 
ligence is apparently laid down more 
absolute than can be deduced from the 
common-law rule. In the Pennsylvania 
case of Railroad Co. v. Beale, 73 Penn. 
St. 504, it was impossible for the travel- 
ler to see or hear the train except from 
a space of ten feet " between the bluff 
and the watch-box. " There was conflict- 
ing testimony whether from this space 
the train could be seen or not. At the 
trial of the case the judge left it to the 
jury to say whether under these circum- 
stances the accident could have been 
avoided by stopping, looking and listen- 
ing ; for, if not, " the law does not de- 
mand vain and impossible things. " This 



was held by the Supreme Court to be 
error. "The duty of stopping," says 
Sharswood, J., "is more manifest 
when an approaching train cannot be 
seen or heard than where it can. If the 
view of a train is unobstructed and no 
train is near or heard approaching, it 
might, perhaps, be asked, why stop ? In 
such a case there is no danger of collis- 
ion — none takes place — and the sooner 
the traveller is across the track the bet- 
ter. But the fact of collision shows the 
necessity there was of stopping ; and 
therefore in every case of collision the 
rule must be an unbending one. If the 
traveller cannot see the track by look- 
ing out, whether from fog or other 
cause, he should get out, and, if neces- 
sary, lead his horse and wagon * * * 
There never was a more important 
principle settled than that the fact of 
the failure to stop immediately before 
crossing a railroad track, is not merely 
evidence of negligence for the jury, but 
negligence per se, and a question for 
the court." Two cases were cited by the 
court. The first was Railroad v. Coyle, 
55 Penn. St. 396. There the plaintiff, 
a pedlar, drove on the track in a covered 
wagon, with his head muffled in an 
overcoat, and without precaution of any 
kind. It appeared in evidence that the 
track could be seen at intervals along 
his route, and up and down for sixteen 
feet from the crossing. The court 
charged that Coyle should have stopped, 
looked and listened ; but added that 
whether he did or did not do so was for 
the jury under the evidence. This in- 
struction was not disapproved of, and 
the Supreme Court, while intimating 
that a new trial should have been 
granted under the evidence, refused to 
reverse the judgment. In the second 
case cited, Railroad v. Heilman, 49 
Penn. St. 60, the track was visible from 
some points on the road, and hidden at 
others by an intervening bank of earth ; 
but the smoke-stack could be seen over 
the bank. The plaintiff was in a baker's 
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wagon, with closed sides and curtains 
drawn against the rain. The trial judge 
charged that it was the duty of a travel- 
ler to look and listen, and that the failure 
to do so was "evidence of neglect;" 
and left the question to the jury. This 
was held to be error, as the evidence 
was uncontradicted that the plaintiff 
never looked at all. " To determine," 
says Strong, J., "whether there has 
been any negligence, involves two in- 
quiries : first, what would have been 
ordinary care under the circumstances ; 
and second, whether the conduct of the 
person charged with negligence came up 
to that standard. In most cases the 
standard is variable, and it must be 
found by a jury. But when the stand- 
ard is fixed, where the measure of duty 
is defined by the law, entire omission to 
perform it is negligence. In such a 
case the jury have but one of these 
inquiries to make. They have only to 
find whether he upon whom the duty 
rests has performed it. If he has not, 
the law fixes the character of his failure, 
and pronounces it negligence." "Not 
looking for a coming train is not merely 
the imperfect performance of duty i >t is 
an entire failure of performance. * * * 
We think, therefore, that the court 
should have instructed the jury that it 
was negligence itself, and not merely 
evidence of it, from which they might 
or might not find it. This would have 
left to them to find whether the plain- 
tiff had looked for a train, and if he 
had not, whether his neglect to look had 
been a contributory cause of the injury 
he had received." 

It will be perceived that the decision 
in Railroad v. Beale, supra, has defined 
the traveller's duty more rigidly than 
any previous case in Pennsylvania, or 
indeed than the law of any other state. 
A case can hardly be conceived under 
this decision when a traveller run over 
by a railway train at a crossing could 
recover. The dilemma stated by the 
court seems to embrace all circum- 



stances. If the traveller failed to stop, 
look and listen, he is negligent ; if he 
did stop, he must have seen the approach- 
ing train, and his attempt to cross was 
foolhardy. So too in Wild v. Railroad, 
29 N. Y. 315, while the decision was 
based on the fact that the traveller had 
an abundant opportunity to see the 
track, it is added by Dbnio, C. J., " A 
crossing can rarely, if ever, be so situ- 
ated as to render it impossible or diffi- 
cult for a traveller to observe the track 
on each side, for a sufficient distance to 
determine whether it is safe to proceed. 
If such localities exist, they should not 
be crossed at all ; and it would be 
equally imprudent in the company to 
tolerate them and in the passenger to use 
that crossing. If the case is such as to 
require the person wishing to cross to 
come near the track to make his obser- 
vation, that circumstance, so far from 
excusing him from the duty of looking 
at all, would only render that duty 
more imperative." This, however, can 
be considered only as a dictum, and so 
far as regards the right of the traveller 
to use such dangerous crossings, is over- 
ruled by Davis v. Railroad, 47 N. Y. 
400, where, under circumstances similar 
to those of Railroad v. Beale, supra, 
it was held that the traveller is bound 
to use his eyes and ears while approach- 
ing the crossing ; but that he is not 
required to stop, or if he is with a team, 
to get out and leave his vehicle and go 
to the track, or to stand up and go upon 
the track in that position in order to 
obtain a better view. There being con- 
flicting evidence as to whether the plain- 
tiff could, by looking and listening, 
having seen the train in time, it was 
held that this was for the jury, and 
that the entering of a nonsuit was 
error. 

Somewhat similar to this was the 
case of Railroad v. Toffetj, 9 Vroom 259, 
where the driver stopped and looked 
from a point forty feet from the track, 
but could see nothing on account of 
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intervening houses. The court charged 
that his duty was to look and listen 
"as far as practicable. If it be prac- 
ticable to see up and down the track, 
he is bound to look ; but if he could 
not see, the duty to look is of course 
not required of him," and left the 
question of negligence to the jury. 
This was held to be correct by the 
Supreme Court. 

The general current of authority 
recognises the distinction laid down in 
Artz v. Railroad Co., 34 Iowa 161, 
where the authorities were reviewed, 
and it was held, " 1. That where a per- 
son, knowingly about to cross a rail- 
way track, may have an unobstructed 
view of the railroad, he cannot recover 
though the company be negligent. 2. 
But if the view of the railroad be ob- 
structed, or there are complicating cir- 
cumstances calculated to deceive or 
throw a person off his guard, the plain- 
tiff's negligence is a question of fact 
for the jury." So in Ernst v. Railroad, 
supra, it is said that the traveller is 
" bound to use his eyes and ears, so far 
as there is opportunity." See to the 
same effect Railroad Co. v. Fitzpatrick, 
35 Md. 32. The recent case of Rail- 
road Co. v. While, 6 W. N. C. (Phila.) 
516, shows that the practical limitations 
the "stop, look and listen" rule are 
recognised in Pennsylvania. It may 
be noted that the cases collected by Mr. 
Biddle in the article in 6 W. N. C. 504, 
show that where the defendant's negli- 
gence is established, and the evidence 
of the plaintiff's contributory negli- 
gence is given only by the defendant's 
witnesses, and is not admitted by the 
plaintiff, the case must go to the jury, 
npon the presumption of law in favor 
.of the plaintiff that he exercised reason- 
able care. 

The English cases substantially affirm 
the law laid down in Artz v. Railroad, 
Co., supra. See Bridge v. Railroad, 
Co., 3 M. & W. 244 ; Butterfield v. 
Forester, 1 1 East 60. 



It may be noted that the phrase " stop, 
look and listen" is not generally em- 
ployed. Most of the cases speak of the 
plaintiff's duty to use his senses, to use 
his eyes and ears, &c. This difference 
in statement is in reality important, for, 
so defined, it is equivalent to the duty of 
ordinary prudence ; while the obligation 
to stop, look and listen, when erected 
into the " unbending rule" of Railroad 
Co. v. Beale, supra, appears to be liable to 
transcend that duty. The essential thing 
is that the jury, always prone to give 
damages against corporations in case of 
accident, should be held in check ; and 
this is sufficiently attained, in all cases 
when the evidence is reasonably clear 
that the traveller, with full opportunity, 
failed to use his faculties before crossing 
the track, by the court directing a non- 
suit or granting a new trial. But with 
this safeguard, the common-law test of 
contributory negligence appears to be 
sufficient. Has the plaintiff done what 
a man of ordinary prudence would do 
under the circumstances ? This duty 
will vary with every case ; and it would 
seem rational to recognise the " stop, 
look and listen" rule as dependent upon 
this broader doctrine, and to be invoked 
only when common sense would declare 
the traveller negligent. When the view 
of an approaching train is so cut off by 
natural or artificial obstacles that the 
traveller can see nothing until directly 
upon the track ; and the engineer omits 
to whistle or ring the bell, so that the 
driver, within a few feet of the railway, 
sees the train bearing down upon him, 
it may well be that an attempt to cross 
is the best thing to be done under the cir- 
cumstances. And, apart from this, why 
does not the traveller come under the 
protection of the rule that, in circum- 
stances of sudden peril, caused by the 
act of the other side, a man is not to be 
held to do the absolutely best thing ? 

There is a class of cases in which it 
is laid down that where the negligence 
of the defendant is so great as to indi- 
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cate a willingness to inflict injury, then the negligence of the defendant is gross, 
even want of care on the plaintiff's part and that of the plaintiff slight in com- 
wil I not prevent recovery : Railroad Co. parison, the latter may recover; al- 
v. Adams, 26 Ind. 76 ; Daley v. Railroad though his want of care contributed to 
Co., 26 Conn. 597. Thus it is said that the accident. See the cases collected 
a man who is injured while walking on in Railroad Co. v. Gretzen, 46 111. 83, 
the track can recover, if the engineer saw See also Railroad Co. v. Hill, 19 111. 
him, but refused to slacken speed : Rail- 499 ; Railroad Co. v. Sweeney, 52 111. 
road Co. v. Trainor, 33 Md. 542. This, in 325; Bur/mm v. Railroad Co., 56 Mo. 
another form, is the doctrine of proxi- 338. The practical effect of this doc- 
mate negligence. See Butterfield v. trine is to leave the mixed question of 
Forester, supra; Trow v. Railroad Co., law and fact entirely to the jury, under 
24 Vt. 487. But a further advance has the directions so general as to afford 
been made in some of the Western little guidance, 
states, where it has been held that if Richard S. Hunteb. 



Supreme Court of Indiana. 
TAMZAN TAYLOR v. LEVI S. STOCKWELL. 

The regulation of remedies is within the power of the state legislatures, subject 
only to the restriction that as to past contracts they shall not be taken away entirely 
or so materially lessened as to impair the obligation of the contract itself. 

States may exempt property from execution, or enlarge the amount so exempted, 
and such exemptions will, within the rule above given, be valid as applied to prior 
contracts. 

By the law as existing when a debt was incurred, the realty of a husband was 
liable to sale upon execution, and the purchaser took the whole of it, subject to the 
contingency that if the wife of the debtor survived her husband, she might recover 
one-third of the land for her lifetime as dower. A statute was passed restricting 
sales upon execution to two-thirds of the land, and providing that upon such a sale 
the wife's title to the other third should vest at once as if her husband had then died. 
Held, that the statute was valid as against a creditor claiming under a prior con- 
tract. 

Action to recover land. The following were the material facts 
in the cause: In February 1874, Alfred E. Taylor, the husband 
of the appellant, owned the land in dispute, which was worth less 
than $20,000. At that date, he, with others, executed a promissory 
note to the Howe Machine Company for $380. Afterwards, in 
September 1875, the payee of the note recovered a judgment 
thereon against the makers in the Bartholomew Circuit Court; an 
execution was duly issued upon the judgment, by virtue of which 
the land in controversy was levied upon and sold by the sheriff, as 
the property of said Alfred E. Taylor, and the appellee, Stockwell, 
held the sheriff's deed for the property made in pursuance of the 
sale. 
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